
--
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON DC 20554

In the Matter of

Petition for Rulemaking to
Amend 47 C.F.R. §76.1003

Procedures for Adjudicating
Program Access Complaints

DOCKET FILE COPY ORIGiNAl
)
)
)
)
)
)
)
)
)

REPLY COMMENTS OF VIACOM INC.

1. Viacom Inc. ("Viacom") respectfully submits the following reply comments with

respect to the above-captioned petition for rulemaking ("Petition"). Viacom's program services

are neither affiliated nor vertically integrated with cable systems. I

2. The FCC has requested comments on Ameritech New Media, Inc.'s ("Ameritech")

petition for rulemaking to amend certain aspects of the program access rules which generally

require vertically integrated programmers to make their programming services available to all

MVPDs on a non-discriminatory basis. The rules also generally preclude cable-exclusive

distribution by such vertically integrated program services.2 Ameritech's Petition requests three

specific amendments to the rules: first, pennit discovery as of right at the election of the

complainant; second, require that program access complaints be resolved within 90 days of filing

the complaint in cases where the complainant has not elected discovery and within 150 days of

IViacom, through affiliates, owns and operates: the premium program services Showtime, The Movie Channel
and FLIX; the advertiser-supported program services Nickelodeon (comprising the Nickelodeon and Nick at Nite
programming blocks); MTV: Music Television and VHl/Music First; and the basic program services Nick at
Nite's TV Land and M2: Music Television. Viacom also through affIliates holds partnership interests in USA
Network, the Sci-Fi Channel, All News Channel, Sundance Channel and (in partnership with a Time Warner
affiliate) Comedy Central.

2s.« 47 CFR §16.1003; 47 USC §548.
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filing where discovery has been elected; and third, impose economic penalties in the form of

forfeitures and/or the award of monetary damages for Section 548 violations.

3. Viacom did not file in the initial round of comments on the Petition because, as a

non-vertically integrated satellite cable programming vendor to whom 47 USC §548 does not

apply, Viacom has no direct interest in the procedural enforcement mechanisms adopted by the

Commission with respect to this matter.

4. However, DIRECTV, Inc. ("DIRECTV") in its comments expressed support for a

proceeding, should the Commission elect to commence one, to "fine tune" the program access

rules so as to encompass cable programming delivered terrestrially and to examine, as well,

whether and under what circumstances the rules should be extended to cover non-vertically

integrated programmers.3 Although not stated explicitly, DIRECTV's suggestions imply - and

surely must be read to suggest - that the Commission commence an inquiry for purposes of

making recommendations to Congress; without a clear statutory mandate, which is now lacking,

the Commission lacks the legal authority to extend the program access rules either to terrestrially

delivered transmissions or to entities other than (i) vertically integrated cable operators, or (ii)

common carriers engaging in the delivery of video services directly to subscribers.

5. DIRECTV's proposals have previously been presented to the Commission by

several entities whose business interests are aligned with those of DIRECTV.4 The Commission

has at least twice previously found no reason to recommend extension of the program access

rules in the manner suggested.s In its instant filing, DIRECTV offers no evidence of the need for

its proffered extension of the rules other than to recite the Commission's own precautionary

3~ Comments of DIRECTV in RM Docket No. 9097 at pp. 3-4.

4~~ comments of the Wireless Cable Association International, Inc. at 20-23 in CS Docket No. 96-133, In
the Matter of Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming ("Third Competition Report"); comments of Ameritech New Media, Inc., at 9-10 in the Third
Competition Report; comments of SBC Communications Inc. at 6 in the Third Competition Report.

S S=..Third Competition Report, Third Annual Report (reI. Jan. 2, 1997) at Paragraph 153-157; In the Matter of
Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming,~
Annual Report, CS Docket No. 95-61 (reI. Dec. 11, 1995).
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admonition concerning possible future, but as yet inchoate, developments with respect to

delivery of programming by terrestrial means in lieu of satellite if motivated for purposes of

evading the access requirements. With respect to extending the rule to encompass non-vertically

integrated programmers, there is no justification or evidence of behavior (either empirically,

anecdotally or otherwise) which would justify an expenditure of the Commission's resources to

investigate whether such a recommendation to Congress is warranted. As Viacom stated in a

prior filing on this same matter:

Rather than relying on arm's length negotiations, commentors
arguing extension of the program access rules seek to obtain a
regulatory sword to be used against non-vertically integrated
programmers. In effect, these parties urge the Commission to find
that the proper way to deal with the market power they believe
large cable operators exert over programmers is to extend the
benefit of that market power to all distributors. The Commission
should reject these overt attempts to "punish the victim," rather
than the alleged perpetrators.6

6. As Viacom has also previously stated?, extension of the program access rules to

non-vertically programmers would not promote competition. Rather, it would impede the

development of new and established program services by restricting the flow of capital to these

services. More concretely, but no less importantly, it is without question that the program access

rules adopted by Congress in 1992 and implemented by the Commission in 1993 were designed

to constrain the perceived market power of cable operators; they were not intended to, and

consequently do not, regulate the programming industry~~.

6 Reply Comments of Viacom Inc. at 6, CS Docket 96-133 (fIled Aug. 19, 1996).

?~~ Reply Comments of Viacom Inc., CS Docket 96-133, ftled Aug. 19, 1996; Reply Comments of
Viacom Inc., CS Docket 95-61 (filed July 28, 1995), Comments of Viacom Inc., CS Docket 95-61 (filed June 30,
1995).
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7. Conclusion. For the reasons set forth above, Viacom urges the Commission to

reject DIRECTV's suggestions to consider commencing an inquiry to review the issue of

expanding the program access rules.

Respectfully submittted,

Viacom Inc.

By: t:~~
Edward Schor
1515 Broadway
New York, NY 10036
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